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The governor's attempt to inaugurate it and put it into effect in that 
county, in the manner hereinbefore described, was clearly futile and 
inoperative. The irresistible logic of the precedents, already cited, and 
of all others bearing upon the subject, is that martial law is an incident 
of military operations within the area of actual, not merely theoretical, 
warfare. Being only an incident of actual warfare, such warfare is 
essential to its existence; and, being also a mere incident of actual 
military occupation of territory, an army in the field is equally essential 
and indispensable. No precedent, text, nor judicial opinion found in 
the books accords to martial law of the kind now under consideration 
a wider scope or larger function than that just indicated.- Upon the 
theory of the procedure under which these arrests were made, a citi- 
zen of revolting or enemy territory might be guilty of many infractions 
of. martial law long before accrual of the power to make it effective. 
AS an incident of the Civil War, that theory, if applied, might have 
piled- up against a citizen of Georgia a three or four years' accumula- 
tion of offenses under federal military regulations of which he had had 
no knowledge, and required him to suffer imprisonment or other 
punishment for them on the arrival of federal troops within, the state. 
There could have been no American martial law in Cuba, Porto Rico, 
the Philippine Islands, or Germany until the American troops actually 
occupied those countries, and then it was limited to the territories in 
actual occupation. It is a purely military measure, and its adminis- 
tration a strictly military function. To say the military chief may 
prescribe it and then devolve its enforcement upon the civil officers 
of the territory involves a serious departure from logic, as well as a 
contradiction in terms. It is as truly military in its administration as 
in its origin, nature, and institution or proclamation." 



Who May Join in Bill to Restrain Injurious Acts against Business 
Enterprises. — In Kitchen & Co. v. Local Union No. 141, International 
Brotherhood of Electrical Workers (W. Va.), 113 S. E. Rep. 198, the 
Supreme Court of Appeals of West Virginia held that: "Any number 
of persons in a community, whose respective business enterprises are 
illegally, injuriously, and similarly affected by identical wrongful acts, 
repeatedly and constantly done by numerous other persons acting in 
confederation and conspiracy against such enterprises and their own- 
ers, may join in a bill seeking restraint and prevention of such illegal 
and injurious acts by injunction." 

The court said in part: "The bill discloses a controversy between 
all the contracting employers, on one side, and all the local organiza- 
tions of union labor engaged in the principal branches of construc- 
tion work, on the other, over wages. Among the plaintiffs, there is 
complete unity and solidarity in the demand for wage reductions in 
the vocations followed by the defendants. And there are like and 
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that demand. Nothing unlawful is charged or perceived in the gen- 
eral purpose of either group. Though the bill does not, in terms, al- 
lege the practical necessity of uniformity in wages in each branch of 
the building industry, it is matter of common knowledge and, more- 
over, it is necessarily implied in the allegations. The expired con- 
tracts prescribed such wages. Before and after their expiration, the 
defendants were invited to meet the plaintiffs and, through negotia- 
tion, come to an agreement or agreements upon reduced wages, uni- 
form in each branch. In the question of a general wage scale affecting 
their business, all employers of the same class have a common interest 
and manifest right to contend jointly for adoption or agreement upon 
one deemed by them to be practicable, just, fair, and equitable, and 
the workmen have a like right. Ordinarily, one class of contractors 
might not have any interest in wage scales pertaining to the business 
of other classes and not directly affecting them. However that may 
be, this bill alleges the extraordinary case of an association of con- 
tractors to enforce a demand for reduction of wages in all vocations, 
and of the organized workmen in all of the building branches of labor 
to resist it. In the effort to maintain their position and accomplish 
their declared purpose, the former have jointly proclaimed inaugura- 
tion of the open shop in all of their respective departments of indus- 
try and are endeavoring to maintain it, by prosecution of their busi- 
nesses with labor employed at what they conceive to be reasonable 
and fair wages and without reference to affiliation with any labor organ- 
ization. In resistance of the demand for reduction, there was either 
a lockout or a strike and a consequent cessation of the business of the 
plaintiffs. Their effort to resume under the open shop principle is re- 
sisted by refusal of the defendants to accept employment at the wages 
offered and under the conditions imposed. Although there is a prayer 
for an injunction against the alleged strike, it is based upon the meth- 
ods by which it is alleged to be maintained or prosecuted. There is 
no serious contention against lawfulness of the strike unmixed with 
wrongful acts, as a weapon; wherefore there is no occasion to enter 
upon any inquiry as to its legal status. If it is such, it is not the only 
measure of resistance alleged to have been adopted by the defendants. 
The charges are that they picket the employment agency, the places 
of work, the lodging and boarding places of the employees, and, in 
some instances, by persuasion or inducement, and, in others by threats 
and violence, cause the employees to break their contracts and refuse 
performance in some cases and cease it in others, to the great injury 
and damage of the plaintiffs. The bone of contention is wages con- 
stituting only an element or factor in the business of each of the plain- 
tiffs. Establishment and maintenance of a wage scale do not consti- 
tute the business of any of them, but the existence of such a scale as 
to the business in which each is engaged is essential and indispensable, 
under the conditions alleged. Hence, resistance of the effort to es- 
tablish such scales in all of the branches, by the organized laborers 
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therein, is a matter of common interest to all of the plaintiffs, be- 
cause it affects the business of each of them, directly and immediately. 
It may not be inherently so, but the attitude taken, as set forth in the 
bill, makes it so in this instance. As has been observed, the general 
purpose of neither group is unlawful in itself. But neither may resort 
to unlawful methods for accomplishment of its lawful purpos ; and, 
in view of the common interest each unit of each group has in the 
prosecution of his or its business, opposed and affected in common 
with all the others, by an organized and plenary effort conducted on 
the part of the defendants, if the allegations are true, by unlawful 
means, all may unite in one bill to restrain and prevent the use of the 
unlawful means and methods so employed. If, by the use of such 
methods, directed and applied to the business of each of the plaintiffs, 
all are prevented from prosecution of their respective enterprises, they 
are all similarly affected by the same illegal cause, wherefore they may 
unite in resisting it, and there is no misjoinder of parties plaintiff. 
Baldwin Lumber Co. v. Local Union No. 560 (N. J. Ch.), 109 Atl. 147; 
Key West Cigar Mfgrs. v. Rosenbloom (C. C.) 171 Fed. 296; Wick- 
wire Steel Co. v. N. Y. Cent. & H. R. Co., 181 Fed. 316, 104 C. C. 
A. 504; Pillsbury, etc., Mills Co. v. Eable, 86 Fed. 608, 30 C. C. A. 386, 
41 L. R. A. 162; Liverpool, etc., Ins. Co. v. Clunie (C. C), 88 Fed. 160; 
Lonsdale v. City of Woonsocket, 21 R. I. 498, 44 Atl. 929; Tift v. 
Southern R. Co. (C. C.) 123 Fed. 789; Wilkie v. City of Chicago, 188 
111. 444, 58 N. E. 1004, 80 Am. St. Rep. 182; Strobel v. Kerr Salt Co., 
164 N. Y. 322, 58 N. E. 14^, 51 L. R. A. 687, 79 Am. St. Rep. 643." 



